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 IN THE UNITED STATES DISTRICT COURT FOR THE |

NORTHERN DISTRICT OF OKLAHOMA

'MULTIMEDIA GAMES, INC.,
Plaintiff,

V.

No. 02-CV-296-P[J] /

FILE

D
ssp-szmz%]/

Phil Lombardi, Clerk
us nn!s*mlcm{i CounRt

UNITED STATES, ex rel.,
"NATIONAL: INDIAN GAMING .
COMMISSTION AND NIGC CHAIRMAN,
MONTE R. DEER,

Sant g Sl St gt sl Wt Naah St Vsl Nyt gt

Defendants.

ORDER
Now before the Court is . - thie Motion to Dismigs filed by
Defendant, Plaintiff's Reaponse to said motion and Defendant's
‘Reply. Deferidant seeks rel:.ef pursuant to Fed.R.Civ.P. 12(b) (1) for

B lack of subject matter jurisdiction or, in the alternat:.ve. under
" .. Ped.R. Civ P. 12 (b) (6) for failure to state a cause of action

e The record reveals on April i5, .2002 Deputy General Counsel

. 1_'__.:of the" Nat:ional Indian Gam:mg Comnuss:.m: {"NIGC") sent a letter to .
_ "._"-'_-_zclifton L].I'.I.d Pres:.dent and C.0.0. of Multimedia Games, . Inc., on'-_,;-_'l"-;-
behalf of " the NIGC. The létter was. in respdnse ‘to a March 21, 2601 )

. :-"'request by Plaint.iff as to whether the MegaNanza series of games-'.'

"I_Lshould be conaidered c:lass II or class -III games. The letter

L advised S ' '

We. have determned that Megaﬂanza and its '

variations are class III games under the
Indian Gaming Réguldatory Act {"IGRA").

. Consequently the game may only be offered

12



on .Indian lands pur8uant to a trlbal -gtate
compact .

,plaintiff" asserts that ‘the findings of the NIGC were based on
'proposed regulatlons'which had not yet .been enacted, and that the
letter ignored the applicable case law. _

Proposed regulation 502.9 identlfled "games similar to blngo
 as including

Pull tabs lotto, punch boards, tip Jars,

. instant- blngo, and other games gsimilar to
bingo means games played with a finite deal,
and established prizes, that are preprinted
and use paper or other tangible medium, such
-as, break open or scratch off tickets.

See Proposed Regﬁlations Federal Register, Vol. 67, No. 5§, March
22, 2002, at 13297. By contrast, the regulations which were enpacted
- June 17, 2002, with an effectlve date of July 17, 2002, defines
"other games similar to bingo®

as any game played in the same location as bingo
{as defined in 25 USC 270377} (a) (i)’ constituting
. & variant on the game of bingo, provided that such
- :game is not -house banked and permits players to
_;{compate against each: other for 4 common prize ox
:prlzes.lf_ _

"erderal Register, Vo1 67, No. 116, June 17, 2002 at 41173,

o Pla;ntiff flled‘an.action in the‘Nbrthern District of Oklahoma-iﬂ
"f;;;:on April 18, 2002. Plaintlff noted that Defendant had reached av:
- determinatian that certain machines operated by Plaintiff wereg: .
cowclads -ITI™ gamlng machlnes, and that ‘Defendant had additionally f _-
| _""__'-transmitted copies of the letter to all NIGC Region Chiefs for -

'dastrlbution to the Tribes. Plaintlff claimed that the 1mmediate

- effect of the letter was a: decrease in the value of Plaintiff'g
| ‘stock and ‘the delay or halt of a planned stock offering.

o ‘The record réeveals testlmony by Plaintiff's C.0.0., Clifton -

" Lind- indicated ‘that Tollowing receipt of the April 1S, 2002 1etter, -

at least one of the tribes ‘which operated Plaintiff's machines ‘at

| four separate locatlons;prohibited the further use of the machines.
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Mr. Lind further testified that this resulted in a moathly loss of
approximately 52,750,000, 00 to the company. In the complaint,
Plaintiff asserted that Plaintiff was not permitted to otherwise

appeal or challenge the findings of the NIGC; and therefore filed
- the action pursuant to the Administrative Procedures Act. 5 U.E.C.

§702. Plaintiff filed an Amended Complaint on May ‘3, 2002,

on. June 14, 2002, Defendants filed a Motion to Dismlss the
action asserting this court lacks Jjurisdiction to con31der
Pla;ntlff's complaint. . _

On June 14, 2002, Tim Harper, Reglon Chief of Region’ V, sent
a letter addressed to all "Oklahoma Indian. .Gaming Tribes,"
-regarding the MegaNanza games. The letter states, in pertinent
part,

Please be adV1sed the National Indian Gaming Commission
(NIGC) has determined that MegaNanza and its varjations
‘are class III games under the Indian Gaming Regulatory
Act. Accordingly, this game(s) may only be played pursuant
to a tribal-state conipact [25 U.8.C. §2710(d) (1} (C}]).

****

'All tribes operatlng MEgaNanza and its variations should
ceagse the operation of these games immediately. Continued
- play of these games may subject your tribe to a Notice
“. .. of Violation, C;vil Fine and/or a Cloaure Order from
'“{the NIGC. N S T C

Zfﬁ On June . 17, 2002. the‘NIGC sent- a.th:ce of Violatlon (“NOV')

2 _ ”ito ‘the’ Chickaaaw Natlon._The notice indicated that site visits on_":
'iﬂfiﬂ,February 8, 2002, by NIGC field investigators indicated MegaNanza
:'f>fgam33 were" being piayed at the Chickasaw Nation site. The notice
 i:faddit1ona11y refers £6- the Bprll ‘15, 2002 adv;sory letter that

‘f"MegaNana games constitute a. class III game under IGRA, and that a
_ WJune 14, 2002 ‘letter advised’ that operatlng such a game conetituted
class III ‘gaming. Accord;ng to the notice a subsequent visit to the
f Ch1ckasaw Nation Bite -.on June 16, 2002, indicated that
-approximately 60 MégaNanza ‘machines were stiil in operation. The
_'notice advised the Chickasaw Nation. was in violation of IGRA and
NIGC regulations. The Chickasaw nation was advised to cease and
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deeist operatlon of the MegaNanza games w:.t:hin 23 hours of recelpt
of the NOV, The Chickasaw Nation was adviged l:hat continued
.operation of the machines could result in the dssesament of a civil
‘fine in an amount of $25,000" per day per violation. The Chickasaw
Nation was informed that this NOV could be appealed,wathin 30 days
by submitting a Notice of Appeal td the NIGC.

Plaintiff noted the Créek Nation withdrew several of its games
.-_'Bhe:r:tl)ar after April .15, 2002,. and the Citizen Band Pott.awatomie
Nation wzthdrew 1ts games after zecelpt of the June 14, 2002
letter. Mr, Lind testified that .eight tribes at fifteen Yocations
'-have ceased the use of the machines with a résulting loss of
approximately. elght million per month to his company

Plalntlff seeks a permarnent injunction pursuant to 28 1.S.C.
§2202 and 5 U.S8.C. §702 prohibltlng the . NYGC from further
-interfering in any way with Blaintiff or the tribes' operation of
the Count Down Bingo, Two Step Blngo or with the revenues derlved
from these games by Plaintiff or the tribes.

DISCUSESION

Preclusion of. review ig a questlon of statutory construct:ion

B -In this regard, the’ Supreme Court held that-

[w] hether and r.o what extent a particular -
[ . statute precludes judicial review is determined
- -‘hot only from its express. languege, but also
'+ -from the strxucture of the statutory scheme, its:
- - -objectives, . its- leglslative- history, and the.
. -pature of the admzmstrative acl:ion involved.

._ .Iack v.lcmunit:y Natr.:.t.wn Insi: 467 U S 340 325 {1984)

fjunit:ed States v. ~Fausto, . 484 0.5 439 {1933). . Any Presumption

: favoring Judicial reV1ew is- overcome when "the congrees:.onal 1ntent -
“to preclude judicial. rev;ew is’ fairly dmcemible in the Btatutory :

echeme ~ Block, 467 US.. at | 351{quoting Ass::c:ats.on of Data
'_-'-'_f'-‘-'-processmg Serv. org. Vi Camp, ‘397 U.s. 150, 157 (1970} ) ; Fausto,

. 484 U.S. at 452. In .both Fausto and Block, the Supreme Court
_:-":determned that Congressional intent to preclude Treview could be
-discerned based on *inferences of intent drawn from the statutory
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‘scheme as a whole. " Fausto, 484 U.8. at 452 (c:.ting Block, 467 U.S.
at 349). _

’ Review of Commission dec:l.sions is llmted by IGRA to final
decla:tons of the Commission’ isgued undexr ‘25 U.8.C. §§2710, 2711,
2712 and '2713. Congress expressly addressed the reviewability of
decieions of the Commiseion. Section 15 of the Act provides:

Jud:.oial Review

-Decisions by the Com:.ssion pursuant
to Sectiom 2710, 2711, 2712 and 2713
. of this title shall be ‘final agency
decisions for the purposes of appeal
- to the appropriate Pederal district
court pursuant to chapter 7 of Title 5.
25 U.s. C. §2714. The J.nstant case does not fall within one of the
statutory categorles which permits judicial review at this time.
Subject to the regulations the Commission was authorized to
promulgate, the Chairman is permitted to levy fines for any
viclation of the Indian Gaming Regulation Aot ("IGRA"}, or any
violation of any regulation prescribed by the Commission. 25 U. s.C.
.'§2714{(2) (1). The Chairmar'é decision" are appealable to the
. Commission. The Com;ss:.on is required to’ provide an opportunity

for appeal and hearing for the flnes levied. 25 U. 5.C. §2714(a) (2).

_ - "The Chairman has the: power to-issue. temporary closure orders under
A statutor:.ly presor:.bed hearing Process before the: Comm:lsaiom _The
Cormmission has prormlgat:ed a deta:.led prooess Eor the hearings and
_ "-f_'_resolutzon of disputes stemning out of the cmssion's enforcement

dec:.sions ‘25 C F.R §577. Congress re;.terat:ed that: 3ua:|.c1a1 review
. “‘%ould only be of fina.l decis:l.ons made by the: c:omission 25 U.S.C.
"5"'_-'52713(c) coL e | RN R e '
 “The IGRA aul:horizes the Cha:.rman of the NIGC' to order‘
- "f_.tenporary cloaure of an Indian gaming faoility for v:.olations of
_ 'fthe Act. 25 U.S8.C. 82713(b) (1). “Thiz section. also prov:Ldes for a
. hearing befare the £ull Comission to - determine whether the
__""Chaz.rman‘s oxder *should be made . permanent or dlssolved._' 25 U.s.C.

L §2713 (b)Y (2) +

The IGRA apeciflcally provides that only the action of the



Conimission, on appeal fr:om- a Eeﬁnpoirary' order issued by the
Chairman, is a final agendy action subject to review under the APA.
25 U.S.C. §2713(c); §2714. At the time the Complaint was filed in
.'the iﬁstant case, the-Chairﬁan had issued no notice of viélation
‘that could be wade final by the Comiission after the completion of
 an administrative process.’ Therefore, under the expreéss terms of
' the IGRA, thexre has been no final agency action entered in this
‘matter, and this court is without Jjurisdiction- under the
. Administrative Procedure Act ("APA")}, or the IGRA to grant the
requested injunction. 25 U.8.C. §2705(6) (a) {1); §2706(a) (5); and
§2713(b) (1), (2) and {(c}.* e |
Plaintiff caﬁnot_evade?the édﬁgréssicnal?ﬁcheme for ju&icial
review of the Commisgsion and the statutory mechanism for addressing
violations of IGRaA, i.e—., & notice of wviolation; and an
administrative hearing followed by judicial review. The IGRA

_ ? A third enforcement measure which is available to the
Chairman is a temporary closure order, which is placed on a fast
track for review and which becomes a judiclally reviewable final
agency action in no more than sixty (60) days after the tribe
appeals. 25 U.8.C. §2714(b). only after the administrative
process, including appeal and hearing, has be&n completed, did
‘Congress allow judicial review. The doctrine of exhaustion of
~remedies is premised on the pribciple that *courts ordinarily
-, should not interfere with an agency until it -has cowmpleted its
‘action, or else has clearly exceeded its jurisdiction."® McKart v.
- United States, 395 y.5. 185, 194 (1969) . Appeal procedures are
contained in—25“C.F;R.2§577._Ihe~Comm§ssion'app01nts a - Presiding
- Official, sometimes an Administrative 'Law Judge, who muat
-commence a hearing within thirty (30)days of ‘the notice of
appeal. 25 T.F.R. §577.4. HhiédministratiVE':ecord'of.the case up -
to that time .is gubmitted to.the P:ﬁsiding'OfficiaI.uh'hearing
must be concluded within thirty (30} days of its commencement.
- Intervention of interested parties is.permitted. 25 C.F.R.
'§577.4(b). An-evidentiary transcribed hearing under ocath is .
available to resclve issues of fact, with an opportunity to .
submit oral and documentary.eVidence;?CrOsé;examine.witnesses,--'
and present oral arquments. 25 C.F.R. §577.7. Thirty (20) days
from the filing of a transcript, -a recommended decision with'
findings of fact and conclusions of law is submitted to the.NIGC.
25 C.F.R. §577.14. Thirty (30) days frém that date the Commission
rmust affixrm or reverse, in whole or in-part the recommended
decision by a majority vote. 25 C.F.R. §677.15. -1t ‘is this
decision which Congress stated was appealable "to the appropriate
Federal district court.” 25 U.3.C. §2714.
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specifically provides that-only the action of the full Commission;
‘after administrative appeal from a temporary order or fine issued
by the Chairman, is a final agency action subject to review under
the APA. 25 U.S.C. §2713(c); 52714. In the :instant case, the
Commission has not entered .any ‘order or made any decis:n.on. ;
. Therefore, under the express terms of IGRA, there has been no final =
. agency action entered in this matter, and this court is without
. Jurisdiction under the APA or IGRA to grant the requested rehef -
25 U.5.C. '§2705(6) (a) (1); §2706(a) (5); and $2713(b) (1), (2) and
. (e). BAbsént final '-agenéy ‘action to re'v'iew, there is -no
: jurisdlct:ion. e -
- The court further findse Plaintiff has no stand:r.ng to br‘ng
this suit under the IGRA. Plaintiff claa.ms that as a manufacturer
and vendor of MegaNanza games, it has been injurxed by the advisory
opinions of Deputy General Countel. Plaintiff also contends that
o its :.njuries fall within the zone of interest of the IGRA and
~ should be protected. ) ' _ ' . .
The manufacturer has failed to establish the éxistence of“a

legally protected interest to. satisfy the first element of
~ standing. See Natiomal Credit Union Administration v. F.irét- ’
National Bank . ‘Trust Co., 522 U.S. 479,.-n.7 (1983). In order: ko ..
'- '___demonst:rate appealable-. status, ?1a1ntiff ‘must . show ‘the j.njury o

.. complained | sof " falls - within the “zone ‘of interest sought to: be 0

protected by the . st.al:utory provis:.on whose vio].al:ion forms: the E

' bas:.s of the complaint C.Iark . Sécunties Industries, 479 U.s‘\‘“
. The th:.rd party 1ntereel:a of a vendor seekzng to’ sel]. gaming-"_'-j_-::"':_-'_: L
~equipment ‘are’ not within the zone'‘of interests -protected. by the < -
- IGRA Plaint:ff .ag a manufacturer and vendor of gam:.ng dev:iees.. is . L
ne more. than an incidental beneficiary under the B statui:e.___""
Therefore, under the IGRA. Plaintiff does’ nol: “have a protected:';_,'
interest .in’ ‘this: case. The inc:n.dental - interests - of the

. vendor/ investor of gaming devices are too attenuated and tangent1a1 L
. ‘to fall.within the judicially: protected 1nterests of the 'IGRA. .
"' The IGRA, which is.codified at 25 U.S.C. 2701- -2721 ‘and” 13-.5"-
U.8.C. 11686, 'provides a cowprehensive regulatory framework for




determined not by overall pu.rpose of the Acl: in question .

'plaintiff r:el:l.e:sv.'|| Bennett v.. Spear, 520 0.8, at 175-?6, ‘see. also,-
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gaming activities . on Indian- lands' which "seeks to balance " ‘the
interestz of tribal’ gcrvernments, the states, .and federal
" government.® Pueblo of Santa Ana V. Kelly, 104 F.3d 1546, 1548 (10
Cir. 1997). The ‘Act’ establishes the NIGC,' and ass:.gns it
' _responsibility for regulating and monitoring cert:a:.n formz of

gaming permitted by the Act. See 25 U.S. C. §§270%, 2705, 2709-11. -

Additionally, the case ox controversy’ requ:.rement of Article
III of the cc:nst:.tut:.on requires, in every caseé, that the Plaintiff

-establish a concrete . injury in fact that .is causally connected to
" -_ the defendant 's alleged conduct and that would likely be redressed
" by a favorable decision. See LuJan v. Defenders of Wildlife; 504

U.s. 555, 560-61 (1992). The APA, which limits its r:l.ght to
judicial review to persons who are adversly affected or. aggriaved
within the meaning of the relevant statute .unposes a further
"prudential® standing reguirement.5 U.S.C. §702. “For a plaintiff
" to bhave “prudential standing' under the APA, “the inteérest sought
to be protected by the complainant [must be) arguably within the
zone of interests to be protected or regulated by the statute . .

- 'in question.” National Credit Union Admin. v. First National Bank - -

| & Trust Co., 522 U.5. 479, 487 (1998) (quoting Association of Data
Proces.c.ung Service Organzzatzons, The. v, Canqp 397 . S 150 153

'(1970)} ® [T]he meam.ng of the zéne-of- interests “test - 13 o be__ i

_by reference to the ~particular provision of law upon which_- -

Lujan v, National Wildlife Fed'n,.497 U.5. 871,883 (1990)f-me-’-
- plaintiff must esta.blisb that - the. 1njuzy he complains of

B " falls within the ~zone .of interests’. sought to be Pprotected. by_--;the’--l-'.?-'-"-'-

statutory pmvis.ion whose violat;on forms the Iega.l baais for his: N

: : --_cnnplalnt.ﬂ) o . . . S AR
: The detemination of whether a game ;5 Clagg 11 or III isj:_._;;-, N
.critical to the protection of .the balance ‘of - state and tribal,'-'

. :|.nterests.. ‘This is'. reflected in- the IGRA Which "grants stat.es ar -

qualified federal right to be free from class “II1 tribal gamng._-"_.__-.i"'

activities within their - borders in’ t.he absence ' 6f a° compact
regulating such acl:ivities " Flor:.da v. Semincle Tribe, 181 F.3d



1237, 1227 (11"' Cir. 1999) The IGRA carefully balances the state"
and tribal interests 1n engaging in Class III gaming by craftlng al
_-comprehensive scheme of remedies, but one whlch.precludes a:private
‘cause of action to wvindicate this zone of interest benefit.
- The gaming véndor's interests in marketlng a-Class TII game is
not an -interest addressed in the IGRA. Noth:.ng in - the statut.e
" addresses protecting the interesta’ of equipment vendors._ The
.commexcial - interests of a gambling device vendor is similar -te the
incidental 1nterests of a pharmaceutlcal company W1sh1ng to market
a drug before FDA approval ‘or seek reimbursement pursuant to
Medicare. See, Tap 'Pharmaceuticals v. U.5. Dept. Of Health and
Human Services, 163 F.3d 199, 205 (4 Cir: 1998). "[A) party who
is merely an incidental beneficiary cannot meet the test." -Id. When
causation and redressibility hinge upon the actions of third
parties, the standard is much higher than in the normal case.
Lujan, 504 U.S. at 562. Where a plaintiff is not direc:l:lj' affected
by the challenged governmental action, "standing is not precluded,
but it is ordiparily “substantially more difficult’ to establish. *
1d. (citations omitted). That is particularly true where the
_ elements of standing "depend on the unfettered chdices made by
i *independent actors not before the courts and whose exerc15e of

"‘_-'-'605 615 (1989). - T 2T R

/. In the instant case, there is no t:ribe before the "'c Vo RS ¢ I
is only a tribe wh:nc:h ccuId choose to embark up0n gam:l.ng, ‘even-’-_-"
j'after a supplier adjudicat:ion of the isaue, an adjudicaticn not:*
_'bindmg on the tribe or the VUnited States as againat a: separate

7~ broad and leg:u.timate d:.scretion the courts cannot presume either to
"//control or predict. I_d:.fquoﬁmg ASARCO, Tnc.v. Kadish 490 6.5. '

| -_'_';party. It.'would ‘be the tribe thit would receive. “a -Notice of .

- _ -advisory opinion wr:.tten by the Deputy General Counsel of the! N:[c.;c s

2 A Motion for Interventlon hy Ch:.ckasaw Natz.on, Choctaw
Nat:.on of Cklahoma, and Cherokee Nation Entexprises, Inc., was
f11ed June 18, 2002° and is currently pending before this court.

.. Violation, only if the Chairman of the Ccmniasion agreed with the

_Furt:her, a review in court would occmr cmly if,. after completing-.--_"."’ -
_ _the administrative process” w1th a hearmg. the Comm:.sa:.on made a__..;
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determination that the gaming equipment ‘wae in violation of IGRA.

In such a case, this cdurt would then have an administrative: record |

to review, . )
The‘proﬁisions of the'statute diStiﬂguiBhingfbethen class III

" and class II represent the statutory'balance between the interests

of the tribes, and states and federal ‘government 's interest in the

enhanced regulatory protection provided by tribal-state compacts

_-dgainst criminal influence; it confers no protection to Plaintiff.

See, State of Florida v. Seminole Tribe, 181 F.3d 1237, 1247 (11

Cir. 1999); cabazon. Band of Mission Indians v. NIGC, 14'F.3d 633,
633-34 (D.C.Cir. 1994). The IGRA established a scheme for legalized

Indian gambling that accommodated the tribal, federal, and state
interests. It very specifically set up causes of action for
disgtrict court jurisdiction related to the enforcement of the IGRA.

. Actions by a tribe, a state, or the Secretary were authorized. 25

U.8.C. §2710{7)(A). It specifically delineated the categories of

~decisions that were subject to judicial review: "As {the Supreme

Court]l stated in Transamerica Mortgage Advisors, ... it is an
elemental cannon of construction thab where a statute Provides a

- particular remedy or remedles, a ‘court must be wary of reading
_others into it." 44 U.S. at 13, See also, Touche Ross & Redﬁington,.

- 442 U.8. 560, 571-4 (1979). "In’the absence -Oof .a - contrary |
'[jangresslonal intent, we are compelled to conclude that Congress.j'”

‘. provided ' precisely cthe -remedies ‘it  considéted appropriate.

fgﬁiddlesex CbuHQy Sewerage Auchorzqy V. Sea Clammers, 433 U.S. 1;r§
.”14 15.-.- o . Dl % .' e

This court currently‘ lacks jur;sdiction to 'declare that:

'HQ’ The IGRA provides a detailed 113t of express remedles Seeiﬁ

.;'?25 v.s.C. §2710[d)(A){ii)(author1z1ng'state or tribal suit te & : -
.. -enjoin ¢lass ITI gaming in violation of tribal-state compact); 25~ T .
' U.S.C. §2710(d) {A) {iii] (authorizing the’ Secretary of the Interior

'f Lo bring suit to .enforce procedures regarding class III gamzng),
+ .25 U,8.C. 52710(d)auth0rizing a’tribal suit to compel the -. :
i Chaiyman of the NIGC to approve a managemhnt contract); 25 U s c;

§2713(a) (2}, (b)(2), (c) and 25 U.S.C. §27101d) (7) (&) (i) (tribal
Jawsuit- for a- State's failure to negotiate in good faith =

regarding the formation of 3 tribal-state compact). See also,

,Florida'v Seminole Tribe of Florida, 181 F. .3d at 1248.




issuance of penalty and closure orders and other NIGC enforcement
activities are unlawful because IGRA precludes pre-enforcement

review of e.n-forcement matters. Thefefore,. the court findes this

action Qoes not fall under the limited waa.ver conferred in the

' Indian Gaming Regulatory Act (IGRA) for vertain Tipal decisions-of
‘the NIGC. Review of deca.sions of the NIGC under the APA are

channeled through Bpecifz.c judicial review mechanisms provided in

;-'IGRA This action does not fall within  this limite@ Teview

conferred by the 1IGRA. This act1on, instead - constitutes an
impermissible attempt to secure review outs:.de the cOngressiOnal
scheme and secure pre-énforcement review not allowed- under the
statute. Purther, there i no final é.gency action that is capable
of being reviewed. Plazntiff likewise has no standing under 1GRA ag
a vendor of gaming equipment. .
Accordingly, the instant case is dismissed without pPrejudice.

IT IS SO ORDERED this q day -of September, 2062.

"! ED’ BTNI'ES DIBTRICT -TUDGE




